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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

The action in the District Court was for separate main¬ 
tenance of wife and for support and custody of minor child. 
The District Court has jurisdiction of sucli actions by vir¬ 
tue of Title 11, Sec. 301 and Title 16, Sec. 415, D. C. Code 
of 1940. Motion to dismiss the complaint having been 
granted, this Court has jurisdiction to review such final 
order under Title 17, Sec. 101, D. C. Code of 1940. 
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STATEMENT OF CASE 

On May 27, 1947 appellant, Rosa H. Carrera, brought 
an action in the District Court of the United States for 
the District of Columbia (Joint App. 1) against her hus¬ 
band, Amable Hidalgo Carrera, appellee, for separate 
maintenance for herself and for support and custody of 
their minor child. The complaint disclosed that appellant 
and appellee were nationals of Ecuador, who had resided 
in the District of Columbia for over ten years; were mar¬ 
ried here and their only child, a son, now approximately 
fifteen years old, was born in this District. 

Appellant and appellee were employed at the Czecho¬ 
slovak Embassy and had been so employed for about two 
years prior to the filing of the complaint. Appellant alleged 
that appellee had failed and refused to support her and 
their minor child although amply able to do so and de¬ 
manded judgment for maintenance, pendente life, and perm¬ 
anently, and for support and custody of the minor child. 

Motion to quash summons and dismiss complaint was 
filed by appellee appearing specially (Joint App. 4), sup¬ 
ported by affidavit of the appellee (Joint App. 5), on the 
alleged ground that appellee was an employe of the Gov¬ 
ernment of Czechoslovakia, being a domestic servant of 
the Ambassador, namely, chauffeur and butler. 

By letter dated September 12, 1947 counsel for appellant 
received a letter (Joint App. 6) from Hon. Jennings Bailey, 
Associate Justice of the District Court of the United States 
for the District of Columbia and enclosures (Joint App. 
7-10) to the effect that he had been advised by the Legal 
Adviser of the State Department a note had been received 
by the State Department from the Czechoslovak Ambassa¬ 
dor in which diplomatic immunity was requested on behalf 
of appellee; that appellee had been included in the “List 
of Employees in the Embassies and Legations in Wash¬ 
ington not Printed in the Diplomatic List,” commonly 
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known as the “White List,” which had been transmitted 
by the Secretary of State to the Marshal of the District of 
Columbia. Counsel for appellant was advised by Mr. Jus¬ 
tice Bailey in the above mentioned letter that the request 
of the Legal Adviser of the State Department and that 
of the Czechoslovak Ambassador rendered it necessary to 
quash the summons and dismiss the action brought by ap¬ 
pellant in the District Court, that an order had been signed 
to that effect, (Joint App. 9) and a copy thereof enclosed. 

It is to be observed the note from the Czechoslovak Am¬ 
bassador was apparently not signed. 

Certain correspondence ensued between Mr. Justice 
Bailey and counsel for appellant (Joint App. 10, 11). 

Appellant moved to vacate and set aside order dismissing 
complaint, supporting it with affidavits (Joint App. 11-13). 
The affidavit of appellant disclosed that she and appellee 
had been admitted to the United States for permanent resi¬ 
dence long prior to the filing of the complaint in the cause; 
that appellee was an inhabitant of the United States; that 
for a number of years they were engaged in private em¬ 
ployment in the District, of Columbia and that their minor 
son was born in the District of Columbia and was in her 
custody, residing with her at the address of her private 
employer, appellant having by then ceased to be an em¬ 
ployee of the Czechoslovak Government. 

Upon hearing, the District Court confirmed its previous 
order dismissing the complaint and overruled the motion 
to vacate and set aside the same (Joint App. 13). 

Notice of appeal was duly filed on the 12th day of Novem¬ 
ber, 1947 from the judgment of the court dismissing the 
complaint on the 12th day of September, 1947 as confirmed 
by judgment dated the 15th day of October, 1947. 
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STATUTES INVOLVED 

The following statutes are involved: 

R. S. 4062, 22 USC 252: 

1 “Suits against ministers and other domestics pro¬ 
hibited. Whenever any writ or process is sued out or 
prosecuted by any person in any court of the United 
States, or of a State, or by any judge or justice, where¬ 
by the person of any ambassador or public minister 
of any foreign prince or State, authorized and received 
as such by the President, or any domestic or domestic 
servant of any such minister, is arrested or impris¬ 
oned, or his good or chattels are distrained, seized, 
or attached, such writ or process shall be deemed 
void. 7 ’ 

R. S. 4065, 4066, 22 USC 254: 

“Exceptions as to suits against servants, etc. of 
minister; listing servants. The two preceding sections 
shall not apply to any case w’here the person against 
whom the process is issued is a citizen or inhabitant 
of the United States, in the service of an ambassador 
or a public minister, and the process is founded upon a 
debt contracted before he entered upon such sendee; 
nor shall the preceding section apply to any case where 
the person against whom the process is issued is a do¬ 
mestic sen’ant of an ambassador or a public minister, 
unless the name of the sen r ant has, before the issuing 
thereof, been registered in the Department of State, 
and transmitted by the Secretary of State to the mar¬ 
shal of the District of Columbia, who shall upon receipt 
thereof post the same in some public place in his office. 
All persons shall have resort to the list of names so 
posted in the marshal’s office, and may take copies 
without fee.” 

The foregoing statutes w’ere derived from the Act of 
April 30,1790, c. 9, Sec. 25,1 Stat. 118 et seq. 
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STATEMENT OF POINTS 

1. “Diplomatic immunity” for appellee was not prop¬ 
erly raised and the court below should not have dismissed 
the complaint either upon the motion of appellee himself or 
upon the informal letter from the Legal Adviser of the 
State Department and enclosure therewith. 

2. There should be no “ diplomatic immunity ’ ’ for appel¬ 
lee and the court below erred in quashing the service of pro¬ 
cess and dismissing the complaint on that ground. 

“Diplomatic immunity” does not extend to the action 
below—in the field of domestic relations—as confined to 
the demands for judgment made therein, seeking support 
from a husband for a wife and minor child as well as the 
legal custody of a minor child already residing with appel¬ 
lant, and the court below erred in quashing the summons 
and dismissing the complaint notwithstanding the nature 
of such action. 

SUMMARY OF ARGUMENT 

1. “Diplomatic Immunity” of Appellee Was Not Prop¬ 
erly Raised. 

Appellee could not raise immunity himself and such im¬ 
munity could appropriately only be invoked either by dip¬ 
lomatic intervention by the Czechoslovak Ambassador or by 
suggestion of the Attorney General of the United States to 
the court below upon certificate and request of the Secre¬ 
tary of State. Informal letter of Legal Adviser of the 
State Department and enclosure of an unsigned purported 
note from Czechoslovak Ambassador does not properly 
raise question of “diplomatic immunity.” 

2. Appellee Does Not Have “Diplomatic Immunity.” 

Appellee is on so called‘“White List,” but such “White 
List” sent to the Marshal of the District of Columbia is 
not the equivalent of the requirements of 22 USC 254. 
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Appellee, as an inhabitant of the United States, admitted 
thereto for permanent entry long prior to his employment 
with Czechoslovak Ambassador, is not entitled to immunity. 
Appellee is also not entitled to immunity because obliga¬ 
tion to support child arose prior to employment with Am¬ 
bassador and continues until child arrives at majority. 
That obligation should be embraced within the meaning of 
the word “debt” as used in 22 USC 254. No arrest or 
seizure of person or property of appellee was sought and 
suit did not offend against 22 USC 252. 

3.1 Immunity Does Not Extend to the Kind of Action 
Brought Below, Which Is in the Field of Domestic Rela¬ 
tions. 

A father who is an inhabitant of the United States owing 
allegiance thereto, even if shown to be employed by Czecho¬ 
slovak Ambassador, may be subject to suit to require him 
to siipport his wife residing in the District of Columbia 
and his minor child born in the District of Columbia and 
within the jurisdiction of the court below at the time the 
complaint was filed. 


ARGUMENT 

1. Claim of “Diplomatic Immunity” Not Properly 
Raised. 

Appellee appearing specially moved to quash the service 
of process and dismiss the complaint and in his own affi¬ 
davit attempted to raise, without saying so, a claim of 
“diplomatic immunity” by stating that he was an em¬ 
ploye of the Czechoslovak Ambassador, namely chauffeur 
and butler, and that his name was on the so called “White 
List.” Immunity runs to the Ambassador, not to the em¬ 
ploye and the court should not recognize any such claim 
raised by the employe. Trost vs. Tompkins (Mun. Ct. App.) 
44 A. 2nd 226, 1945 Washington Law Reporter 983, and 
cases cited therein. 



Moreover, it is to be observed that the purported note 
from the Czechoslovak Ambassador to the State Depart¬ 
ment (Joint App. 9) does not seem to be signed and the 
informal advice of the Legal Adviser to Mr. Justice Bailey 
is not sufficient to raise a claim of “diplomatic immunity.” 
Ex parte Muir, 254 US 552, 65 L. ed. 383, 41 S. Ct. 185; 
Campania Espanola vs. The Navemar, 303 US 68, 82 L. ed. 
667, 58 S. Ct. 432; Ex parte Peru, 318 US 578, 87 L. ed. 
1014, 63 S. Ct. 793; Piascik vs. British Ministry of War 
Transport, 54 F. Supp. 487; Kunglig Jarnvagsstyrelsen vs. 
Dexter and Carpenter, 300 F. 891, Aff. 32 F. 2d 195; Trost 
vs. Tompkins, supra. 

If the Ambassador had by direct intervention claimed 
“diplomatic immunity,” it would be clear that sufficient 
investigation of the facts and law had been made to sup¬ 
port such claim in the judgment of the Ambassador and 
if suggestion had been made to the court by the Attorney 
General or his representative, acting at the request of the 
Secretary of State, it would likewise be plain that a claim 
of alleged diplomatic immunity had been made and con¬ 
sidered to be appropriate, and properly raised, although 
appellant maintains that such claim should even then have 
been denied. 

2. Appellee Does Not Have Immunity. 

The complaint below sought merely an order for separate 
maintenance by the appellee of his wife and to require him 
to support his minor child. It did not seek to arrest or im¬ 
prison Carrera, distrain, seize or attach his goods or chat¬ 
tels. The action therefore would not come within the pur¬ 
view of R. S. 4063, 22 USC 252, and the process was not 
void. Moreover, the appellee’s name, as set forth in the 
letter of the Legal Adviser of the State Department to Mr. 
Justice Bailey (Joint App. 7) was not on the “List of 
Names Included in the Diplomatic List,” commonly known 
as the “Blue List,” but was on the so called “White List.” 
In the well considered decision of Trost vs. Tompkins, 
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supra, rendered by Richardson, Chief Judge of the Munici¬ 
pal Court of Appeals for the District of Columbia, the au¬ 
thorities were reviewed and it was held that a person on 
the “White List” was not entitled to immunity, nor was 
the transmission of the “White List” to the Marshal equiv¬ 
alent to a certificate from the Secretary of State as re¬ 
quired by 22 USC 254. See also Ex parte Baiz, 135 US 403, 
427, 34 L. ed. 222,10 S. Ct. S54. 

In ex parte Baiz, supra, the Court in treating of the rule 
applicable to citizens of the United States as diplomatic 
representatives of a foreign power, quoted with approval 
from Secretary Bayard’s ruling as follows: 

“It has long been the almost uniform practice of this 
Government to decline to recognize American citizens 
as the accredited diplomatic representatives of foreign 
powers. The statutory and jurisdictional immunities 
and the customary privileges of right attaching to the 
office of a foreign minister make it not only inconsis¬ 
tent, but at times even inconvenient that a citizen of 
this country should enjoy so anomalous a position.” 

That principle should be applicable here although, of 
course, appellee is not a diplomatic representative. It is 
plain from the record (Joint App. 1, 12) that appellee was 
not brought over to this country in the entourage of the 
Czechoslovak Ambassador. On the contrary appellee has 
resided in the United States for over ten years; has en¬ 
tered the country for permanent residence and is therefore 
an inhabitant of the United States within the meaning of 
22 USC 254, owing permanent allegiance to the United 
States; was privately employed prior to being employed 
by the Czechoslovak Ambassador and the minor child was 
born long prior to appellee’s employment with that Am¬ 
bassador. 

The letter from the Legal Adviser of the State Depart¬ 
ment (Joint App. 7) referred to 22 USC 254. That statute 
makes exceptions to the two previous sections, the first 
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of which as we have seen is not involved here, because 
neither arrest or imprisonment of appellee nor seizure or 
distraint of any of his goods and chattels is sought. 

As to Section 254, it should be said that it is so well 
settled as to render unnecessary the citation of authority 
therefor, that a father is obliged and required to support 
his minor child and such obligation is continuing during 
the minority of the child. The minor here is approximately 
fifteen years of age. Appellee is an inhabitant of the 
United States (Joint App. 12). It is respectfully sub¬ 
mitted that it should be held that such obligation to sup¬ 
port a minor child is comprehended under one of the ex¬ 
ceptions referred to in 22 USC 254 as “process founded 
upon a debt contracted before he entered upon such serv¬ 
ice.” While there is some confusion as to the effect of the 
statutes above quoted, either as being merely declaratory 
of the law of nations or as being penal, nevertheless the 
authority of Congress to enact such statutes is unquestioned 
and plainly the effect of the exceptions referred to in 22 
USC 254 is to permit such actions as are comprehended 
within the exceptions to be brought and maintained. Cf. 
Carbone vs. Carbone, 206 NYS 40, 123 Misc. 656. 

It is respectfully submitted, therefore, that appellee is 
not clothed with “diplomatic immunity,” because he is in¬ 
cluded in both exceptions referred to in Section 254 and 
also because he was not brought over to this country’ in the 
entourage of the Czechoslovak Ambassador, is an Ecqua- 
doran national and an inhabitant of the United States, 
and was so long prior to his employment with that Am¬ 
bassador. 

3. Immunity Does Not Extend to the Kind of Action 
Brought in the Court Below. 

The action below was in the field of domestic relations. 
In Ohio ex rel Popovici vs. Alger, 280 US 379, 74 L. ed. 489, 
50 S. Ct. 154, it was held notwithstanding the constitutional 
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and statutory provisions relating to the jurisdiction of the 
courts of the United States in regard to all cases affecting 
ambassadors, other public ministers and consuls, that such 
provisions must be taken to refer to ordinary civil pro¬ 
ceedings and not to include what formerly would have 
belonged to the ecclesiastical courts. In spite of the 
“ sweeping ” language of those constitutional and statutory 
provisions, Mr. Justice Holmes said in that case that the 
language should be interpreted in the light of the tacit 
assumptions upon which it is reasonable to suppose that 
the language was used. He said: 

“It has been understood that ‘the whole subject of 
domestic relations of husband and wife, parent and 
child, belongs to the laws of the states and not to the 
laws of the United States’ * * V’ 

• ‘Suits against consuls and vice consuls’ must 
be taken to refer to ordinary civil proceedings and 
not to include what formerly would have belonged to 
the ecclesiastical courts.” 

By analogy, it may be reasoned that a father who is an 
inhabitant of the United States owing allegiance thereto 
may be subject to suit to require him to support his minor 
child and wife residing within the jurisdiction of the court 
and not allow them to be thrown upon the charity of society. 

The complaint also sought the custody of the minor 
child, who, together with his mother, was residing within 
the jurisdiction of the court below’. The child was bom in 
the United States. It would seem that the court below 
w’ould have authority to issue an order regarding the 
custody of the child, under any circumstances, and the 
complaint should not have been dismissed for that reason 
alone. Cf. Howard vs. Hoicard, 72 App. D. C. 145, 112 
F. 2d 44; Rosenberger vs. Roseriberger, 68 App. D. C. 220, 
95 F. 2nd 349; Boone vs. Boone, 80 US App. D. C. 152, 
150 F. 2d 153; Boone vs. Boone, 76 US App. D. C. 399, 
132 F. 2d 14. 
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Accordingly, it is respectfully submitted that alleged 
immunity does not extend to the domestic relations action 
brought in the court below or to the relief sought therein. 

CONCLUSION 

It is concluded, therefore, that “diplomatic immunity” 
was not properly raised; that appellee is not clothed with 
“diplomatic immunity” and that such immunity does not 
extend to the kind of action brought herein, and accord¬ 
ingly it is respectfully submitted that the judgment of the 
District Court should be reversed. 

Respectfully submitted, 

Kahl K. Spriggs, 

Southern Building, 
Washington 5, D. C. 

Attorney for Appellant. 
















INDEX 


PAGE 


Complaint for Separate Maintenance and Custody of 
Child . 1 

Motion to Quash Summons and Dismiss Complaint .... 4 

Affidavit in Support of Motion to Quash Summons and 
Dismiss Complaint. 5 

Order Dismissing Complaint. 9 

Motion to Vacate and Set Aside Order Dismissing 
Complaint. 11 

Affidavit of Plaintiff Rosa H. Carrera in Support of 
Motion to Vacate and Set Aside Order Dismissing 
Complaint. 12 

Affidavit of Kahl K. Spriggs in Support of Motion to 
Vacate and Set Aside Order Dismissing Com¬ 
plaint . 13 

Order. 13 

Notice of Appeal. 14 










®mteb States Court of Appeals 


District of Columbia 


No. 9729 


Rosa H. Carrera 

Appellant, 


vs. 


Amable Hidalgo Carrera 
Appellee. 


Appeal from the District Court of the United States 
for the District of Columbia 


JOINT APPENDIX TO BRIEFS 




1 


IN THE 


DISTRICT COURT OF THE UNITED STATES 
For the District of Columbia 


ROSA H. CARRERA, 2349 Massa¬ 
chusetts Avenue, N. W., Washing¬ 
ton, D. C., 

Plaintiff, 

vs. 

AMABLE HIDALGO CARRERA, 
501 Aspen Street, Takoma Park, 
D. C., 


Filed 

May 27, 1947. 
Charles E. Stewart 
Clerk. 

Civil Action 
No. 229-47. 


Defendant. 


Complaint for Separate Maintenance and Custody of Child 

1. Plaintiff, Rosa H. Carrera, is a citizen of Ecuador, 
South America, who has resided in the District of Colum¬ 
bia for over ten years. 

2. Defendant, Amable Hidalgo Carrera, is a citizen of 
Ecuador, South America, residing at 501 Aspen Street, 
Takoma Park, D. C. 

3. Plaintiff and defendant were duly and lawfully mar¬ 
ried in the District of Columbia on March 8, 1930. 

4. There was bom on August 5, 1933 of said marriage 
a son, George W. Carrera, who is now attending St. 
Thomas’ School in the District of Columbia. 

5. Plaintiff and defendant are both employed at the 
Czechoslovakian Embassy, and have been so employed for 
about two years. Beginning in the fall of 1946 defendant 
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began to stay away from the plaintiff and began paying 
attention to another woman and is still paying attention 
to her and has removed from plaintiff and in effect has 
deserted her. 

6. Defendant has given plaintiff an aggregate sum of 
thirty-nine dollars ($39.00) since January’, 1947, for the 
support of herself and the said minor child. Defendant 
has, however, paid the tuition of the said child at St. 
Thomas’ School amounting to $2.00 per month. Defendant 
receives the sum of $150.00 per month from his employ¬ 
ment, exclusive of board and room which are furnished 

to him by the Czechoslovakian Embassy. Plain- 
2 tiff believes that he has a considerable amount of 
money in a bank which lias been accumulated through 
their joint efforts over a period of fifteen years or more. 
Defendant purchased a Packard automobile in January, 
1947, costing approximately $2,000.00. 

7. Defendant receives but fifteen dollars ($15.00) a 
week from her employment which is insufficient to provide 
food and clothing for her and the minor child and to pro¬ 
vide for their support, even with the said sums spasmodical¬ 
ly given her by defendant. 

8. Plaintiff has been informed that her employment will 
cease in the near future as she is to be replaced by a 
Czechoslovakian employee as soon as such employee ar¬ 
rives in this country’. Plaintiff does not know where she 
will be able to find other employment. 

9. Plaintiff and defendant jointly own a house on Spring- 
bell Avenue, McLean, Virginia to which they intended to 
retire after they were no longer able to work. Said prem¬ 
ises are encumbered by a mortgage, the required monthly 
payments on which are $30.00. Defendant has ceased to 
make such payments or contribute thereto and plaintiff 
has been required to make them in order to avoid losing 
the property. 
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10. Plaintiff avers that the defendant has failed and 
refused to support her and the said minor child although 
amply able to do so. 

11. Plaintiff further avers that the said minor child is 
in her custody and is remaining with her. 

WHEREFORE, the premises considered, the plaintiff 
demands judgment: 

(1) That the plaintiff be awarded, pendente life, main¬ 
tenance for herself and the said minor child. 

(2) That upon final hearing plaintiff be awarded per¬ 
manent maintenance for herself and the said minor child. 

(3) That, pendente life and permanently, plaintiff be 
awarded the custody of the said minor child. 

(4) That the plaintiff be awarded suit money, counsel 
fees, and costs of this proceeding. 

3 1 (5) And for such other and further relief as to 

the Court may seem just and proper or as the case 
mav require. 

/s/ KAHL K. SPRIGGS, 

504 Southern Building, 
Washington, D. C. 

i Attorney for Plaintiff. 

• • • • 

District of Columbia, ss.: 

ROSA H. CARRERA, being first duly sworn, deposes 
and says that she is the plaintiff in the above-entitled 
cause; that she has read the foregoing complaint and knows 
the contents thereof; that the matters and things stated 
therein as of personal knowledge are true and those as 
upon information and belief she believes to be true. 

/s/ ROSA H. CARRERA. 

Subscribed and sworn to before me this 24th dav of May, 
1947. 

' /s/ NANCY E. HAMMOND, 

Notary Public, D. C. 

My Commission expires April 14, 1949. (Seal) 






4 


4 Motion to Quash Summons and Dismiss 

Complaint 

(Filed June 23, 1947.) 

Comes now the defendant, Amable Hidalgo Carrera, 
appearing specially for the purpose of this motion and this 
motion only, and moves the Court to quash the service of 
the summons and dismiss the complaint for reasons shown 
in the affidavit of the defendant, hereto attached and made 
a part hereof. 

/s/ MILTON CONN, 

Appearing Specially for the Defendant, 
Amable Hidalgo Carrera, for this motion. 
416 5th Street, N. W., 

Washington, D. C. 

• • • • 


POINTS AND AUTHORITIES. 

1. The Affidavit of Defendant. 

2. 2 Corpus Juris, 1303-1304. 

/s/ MILTON CONN, 

Appearing Specially for the Defendant, 
Amable Hidalgo Carrera , for this motion. 

• • i • 

To: Kahl K. Spriggs, Esquire 
Attorney for Plaintiff 
504 Southern Building 
Washington, D. C. 

The rules of the above Court require that if you oppose 
the granting of the foregoing motion you shall, within five 
days from the date of service of a copy of this motion upon 
you, or such further time as the Court may grant, or as 
the parties to this suit may agree upon, file in reply with 
the Clerk of said Court a statement of the points and 
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authorities upon which you rely and serve a copy thereof 
upon counsel for the defendant. 

/s/ MILTON CONN, 

Appearing Specially for Defendant. 

Copy mailed this 
20th day of June, 1947. 

Milton Conn. 

• i • • 


5 Affidavit in Support of Motion to Quash 

Summons and Dismiss Complaint 

(Filed June 23, 1947.) 

District of Columbia, ss.: 

Amable Hidalgo Carrera, being first duly sworn upon 
his oath deposes and says that he is the defendant in the 
above entitled cause in which Rosa H. Carrera is named 
as plaintiff; that since November 29, 1944, he has been 
and is now a duly accredited employee of the Government 
of Czechoslovakia and so certified with the Department 
of State of the United States; that he is a domestic servant 
of the present Czechoslovakian Ambassador, being em¬ 
ployed as a chauffeur and butler. 

/s/ AMABLE HIDALGO CARRERA 
Subscribed and sworn to before me this 20th day of 
June, 1947. 

/s/ LOUIS HOROWITZ, 
Notary Public , D. C. 

• • • • 


(seal) 
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6 DISTRICT COURT OF THE UNITED STATES 

For the District of Columbia 
Chambers of Justice Bailey 
September 12, 1947. 

Kahl K. Spriggs, Esq., 

504 Southern Building, 

Washington 5, D. C. 

Filed 

Sept 12, 1947 
Charles E. Stewart, Clerk 

Dear Mr. Spriggs: 

I enclose a copy of a letter which I have received from 
the Legal Adviser of the State Department which is self- 
explanatory. I have filed this letter together with the 
letter from the Czechoslovak Ambassador to the Secretary 
of State in the file of the case. This renders it necessary 
to quash the summons and dismiss the suit brought by you 
on behalf of Rosa H. Carrera v. Amable Hidalgo Carrera, 
Civil Action No. 2229-47, and I have, therefore, signed an 
order to that effect and enclose you a copy of it. 

Yours very trulv, 

/s/ JENNINGS BAILEY 
Associate Justice 

Enclosure 

• • • • 

7 September 12, 1947 

Filed 

Nov 10, 1947 
Harry M. Hull, Clerk 
My dear Mr. Gross: In re: Le/A 

I received your letter of the 10th with copy of the note 
from the Czechoslovak Ambassador, claiming diplomatic 
immunity of one Amable Hidalgo Carrera. 
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I have filed your letter in the files of the case of Rosa H. 
Carrera v. Amable Hidalgo Carrera, Civil Action No. 
2229-47 of this court and have also signed an order quash¬ 
ing the summons and dismissing the suit and I enclose a 
copy of that order. 

I take it that it will not be necessary to take any further 
steps in this case. 

Yours sincerely, 

JENNINGS BAILEY 
Associate Justice 

Enclosure 

Honorable Ernest A. Gross, 

Legal Adviser, 

The Secretary of State, 

Washington 25, D. C. 

Copy of letter to Attv. Kahl Spriggs filed in 
files of court case. 

• • • • 


S DEPARTMENT OF STATE 

Washington 

September 10, 1947 

In reply refer to 
Le/A 

Filed 

Sept 12, 1947 
C. A. 2229-47 
Charles E. Stewart, Clerk 

My dear Mr. Justice: 

There is enclosed for the information of the District 
Court of the United States for the District of Columbia a 
copy of a note received by the Department of State from 
the Czechoslovak Ambassador in which diplomatic immu¬ 
nity is requested on behalf of Amable Hidalgo Carrera an 
Ecuadoran national, employed by the Czechoslovak Ambas¬ 
sador as a butler and chauffeur. 
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The name of Mr. Carrera lias been previously registered 
in the Department of State in accordance with Section 254 
of Title 22 of the United States Code and has been in¬ 
cluded in the ‘‘List of Employees in the Embassies and 
Legations in Washington not Printed in the Diplomatic 
List”, commonly known as the “White List”, which has 
been transmitted by the Secretary of State to the Marshal 
of the District of Columbia. 

It would be appreciated if the Court would take into 
consideration the request of the Czechoslovak Ambassador 
and take such action as the Court deems to be appropriate 
in the circumstances. 

Sincerely yours, 

/s/ ERNEST A. GROSS 
Legal Adviser 

The Honorable 
Jennings Bailey, 

Presiding Justice, 

District Court of the United States 
for the District of Columbia. 

• • ♦ • 


9 Filkd 

Sept 12 , 1947 
Charles E. Stewart, Clerk 
The Czechoslovak Ambassador presents his compliments 
to His Excellency, the Secretary of State, and has the 
honor to request diplomatic immunity on behalf of Amable 
Hidalgo Carrera, who is employed as his chauffeur and 
butler, in Civil Action No. 2229-47 of the District Court 
of the United States for the District of Columbia filed 
against Mr. Carrera by Rosah Carrera. 

Czechoslovak Embassy, 

Washington, D. C. 

August 6, 1947 
7791/47 
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10 Order Dismissing Complaint 
(Filed September 12, 1947.) 

Upon consideration of the motion of the defendant, 
Amable Hidalgo Carrera, to quash summons and dismiss 
complaint and answer thereto, and the statement of the 
Czechbslovakian Government that the defendant is entitled 
to diplomatic immunity as an employee of the Czechoslo¬ 
vakian Government, transmitted through the State Depart¬ 
ment of the United States, it is by the Court this 12th day 
of September, 1947, 

ORDERED that the complaint be and the same is hereby 
dismissed. 

/S/ JENNINGS BAILEY 
Justice. 

• • • • 

11 Law Offices 
ELLIS, HOUGHTON & ELLIS 

Southern Building 
Washington 

! September 15, 1947 

FILED 

Nov 10 1947 

Honorable Jennings Bailey, 

Associate Justice, District Court of the United States 
for the District of Columbia, 

Washington, D. C. 

Dear Justice Bailey: 

Upon my return to the office, I found your letter of Sep¬ 
tember 12th and enclosures concerning dismissal of the 
suit of Rosa H. Carrera vs. Amable Hidalgo Carrera, Civil 
Action No. 2229-47. In the same mail was a card setting 
the motion to dismiss down for hearing on October 1st. 
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Oral argument had been asked on behalf of the plaintiff in 
regard to the defendant’s motion. 

The order which your Honor signed dismissed the com¬ 
plaint. May I invite your attention to the complaint, 
which asks for custody of a minor child bom in the District 
of Columbia and residing here with his mother. Certainly 
the Court would have jurisdiction to make an order con¬ 
cerning the custody of the child. 

There is grave doubt, first, whether the defendant is en¬ 
titled to immunity’, and second, whether if so entitled, im¬ 
munity has been properly raised, aside from the question 
of the custody of the child. At any rate, it would seem that 
I should have an opportunity upon hearing to present argu¬ 
ment in regard to the matter. 

I respectfully request, therefore, that your Honor vacate 
your order dismissing the complaint and permit a hearing 
on the motion. 

I am sending a copy of this letter to Mr. Milton Conn, 
attorney for defendant. 

Respectfully vours, 

/S/ KAHL K. SPRIGGS. 

• • • • 
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12 DISTRICT COURT OF THE UNITED 

STATES 

for the District of Columbia 
Chambers of Justice Bailey 

September 17, 1947 
FILED 
Nov 10 1947 

Kahl Iv. Spriggs, Esq., 

Southern Building 
Washington, D. C. 

My dear Mr. Spriggs: 

Tf you will tile and serve a motion to set aside my order 
in the Carrera case I shall be glad to hear it. 

Your verv trulv, 

/S/‘ JENNINGS BAILEY, 
Justice. 


JB/hr 

Copy to Milton Conn, Esq. 


• # * • 


14 Motion to Vacate and Set Aside Order 

Dismissing Complaint 

The plaintiff moves the Court to vacate and set aside 
order dismissing the complaint dated the 12th day of 
September, 1947, upon the following grounds: 

1. That such order was improvidently issued. 

2. That no opportunity was afforded plaintiff to be 
heard in opposition to the motion of defendant to quash 
summons and dismiss complaint and to the letter of the 
Legal Adviser of the State Department dated September 
10, 1947, and enclosure therewith, although oral argument 
had been noted on the Motions Card in connection with 
defendant’s motion to dismiss the complaint. 

3. That the complaint is not subject to be dismissed either 
upon the grounds set forth in defendant’s motion or upon 
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the matters and things referred to in the said Legal Ad¬ 
viser’s letter and enclosures therewith. 

4. Annexed affidavits of plaintiff Rosa H. Carrera and 
Kahl K. Spriggs. 

KAHL K. SPRIGGS, 

504 Southern Building, 
Washington, D. C. 

Attorney for Plaintiff 

• • • • 

13 Affidavit of Plaintiff Rosa H. Carrera in 
Support of Motion to Vacate and Set Aside 
Order Dismissing Complaint 

Filed 

October 2 1947 

DISTRICT OF COLUMBIA, ss: 

ROSA H. CARRERA, being first duly sworn, deposes 
and says that she is the plaintiff herein; that she and her 
husband, the defendant herein, were admitted to the United 
States for permanent entry as residents long prior to the 
filing of the complaint in this cause; that defendant is, 
therefore, an inhabitant of the United States; that plaintiff 
and defendant for a number of years were engaged in 
private employment in the District of Columbia and plain¬ 
tiff is now engaged, and was so engaged prior to September 
12,1947, in private employment with Mr. Louis G. Caldwell 
as a cook and is residing at 2900 Cleveland Avenue, North¬ 
west, Washington, D. C.; that the parties were married in 
the District of Columbia and that the said minor child of 
the parties, George W. Carrera, was bom in the District 
of Columbia, and is in the custody of the plaintiff, residing 
with her at the aforesaid address. 

(signed) ROSA H. CARRERA 
SUBSCRIBED and sworn to before me this 2nd day of 
October, 1947. 

(signed) GERTRUDE ELLIS 
Notary Public, D. C. 

• • • • 
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15 Affidavit of Kohl K. Spriggs in Support of 
Motion to Vacate and Set Aside Order 
Dismissing Complaint. 

(Filed October 2,1947.) 

District of Columbia, ss.: 

KAHL K. SPRIGGS, being first duly sworn, deposes 
and says that he is attorney for the plaintiff herein; that 
he noted oral argument on the Motions Card in connection 
with defendant’s motion to quash summons and dismiss 
complaint in this cause, after having filed points and au¬ 
thorities in opposition thereto; that by notice dated July 
21, 1947, from the Clerk of this Court the motion to quash 
summons and dismiss complaint was set for hearing at 
9:45 A. M. August 6, 1947; that because it was understood 
that no contested motions whereon oral argument had 
been requested would be heard during the summer term, 
and for the mutual convenience of counsel, the motion was 
continued to the October term, the steps to effectuate such 
postponement or continuance having been carried out by 
counsel for the defendant; that at the same time notice was 
received that the complaint had been dismissed, deponent 
received a notice from the Clerk that the above mentioned 
motion was set for hearing at 9:45 A. M. October 1, 1947, 
before Mr. Justice Holtzoff. 

KAHL K. SPRIGGS. 

Subscribed and sworn to before me this 2nd day of 
October, 1947. 

THERESE M. TANGORA, 
(seal) Notary Public, D. C. 

My Commission expires 1/1/51. 

• • • e 


16 Order 

Upon consideration of the motion to vacate and set aside 
order dismissing complaint on the ground of failure of 
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plaintiff to receive notice and on the merits, and it now 
appearing to the court that the plaintiff has had notice 
and her counsel has now been heard, it is by the Court 
this 15th day of October, 1947, 

ORDERED that the order dismissing complaint be and 
the same is hereby confirmed and the motion to vacate and 
set aside said order be and the same is hereby denied. 

/S/ JENNINGS BAILEY, 
Justice. 

* * * e 


17 Notice of Appeal 

(Filed November 12, 1947.) 

Notice is hereby given this 12th day of November, 1947 
that Rosa H. Carrera, plaintiff, hereby appeals to the 
United States Court of Appeals for the District of Co¬ 
lumbia from the judgment of this Court entered on the 
12th day of September, 1947 and confirmed by judgment 
dated the 15th day of October, 1947, in favor of Amabh 
Hidalgo Carrera against said Rosa H. Carrera. 

/S/ KAHL K. SPRIGGS, 

504 Southern Building, 
Washington, D. C., 
Attorney for Plaintiff. 

Send copy to. 

Milton Conn 
Atty. for Defd. 

416 5th St. N. W. 
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- Statement of Case 

The appellant, Rosa H. Carrera, filed suit against the 
appellee, Amable Hidalgo Carrera, for maintenance for 
herself and child and custody of the child. Both are citi¬ 
zens of Ecuador. After suit was filed, the appellee appeared 
specially and moved to quash the summons and dismiss 
the complaint on the ground that he was a domestic ser¬ 
vant of the Czechoslovakian Ambassador, being employed 
as a chauffeur and butler. Thereafter, the Ambassador 
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sent a diplomatic note to the Secretary of State, re¬ 
questing diplomatic immunity on behalf of the appellee. 
The legal adviser of the State Department, who holds the 
rank similar to that of an assistant Secretary of State, 
transmitted a copy of said note to the District Court, also 
calling to the Court’s attention that the appellee had been 
previously registered in the Department of State and in¬ 
cluded in the list of employees in the embassies, said list 
being commonly known as the “White List’’, which had 
been transmitted by the Secretary of State to the Marshal 
of the District of Columbia. It further stated that it would 
be appreciated if the Court would take into consideration 
the request of the Ambassador and take such action as 
the Court deems to be appropriate in the circumstances. 
(Joint App. 7 and 8.) 

The Court thereupon held that the appellee was en¬ 
titled to diplomatic immunity. Thereafter upon the request 
of the attorney for the appellant, he granted an oral hear¬ 
ing and after the same, confirmed the former order and 
denied the motion to vacate and set aside said holding. 
Whereupon the appellant noted an appeal. 

Further Statute Involved 

The following statute is also involved: 

R. S. 4064, 22 USC 253: 

“Penalty for wrongful suit—Whenever any writ or 
process is sued out in violation of the preceding sec¬ 
tion, every person by whom the same is obtained or 
prosecuted, whether as party or as attorney or solici¬ 
tor, and every officer concerned in executing it, shall 
be deemed a violator of the laws of nations and a dis¬ 
turber of the public repose, and shall be imprisoned 
for not more than three years, and fined at the discre¬ 
tion of the court”. 
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Statement of Point 

The lower Court did not err in holding that the appellee 
was entitled to diplomatic immunity as a domestic servant 
of the Czechoslovakian Ambassador. 

Summary of Argument 

Diplomatic agents are universally exempt by well recog¬ 
nized usage incorporated into the common law of nations 
and the United States is bound to observe this international 
law in its municipal, as well as its foreign policy. Conse¬ 
quently the immunities of diplomatic agents exist by virtue 
of law of nations which is part of the law of the land and 
such provisions as Sections 4062-4065 of the Revised Stat¬ 
utes are merely declarative and punitive in their nature. 

Argument 

In a letter of March 16, 1906 to the Secretary of Com¬ 
merce and Labor, set forth in Hackworth’s Digest of In¬ 
ternational Law, Volume IV, Chapter 14, page 513, Secre¬ 
tary Root commenting on diplomatic immunity said: 

“There are many and various reasons why diplomatic 
agents, whether accredited or not to the United States, 
should be exempt from the operation of the municipal 
law at (sic) this country. The first and fundamental 
reason is the fact that diplomatic agents are universal¬ 
ly exempt by well recognized usage incorporated into 
the Common law of nations, and this nation, bound as 
it is to observe International Law, in its municipal 
as well as its foreign policy, cannot, if it would, vary 
a law common to all. If such a law were passed by the 
proper authority such law would be binding upon 
Government, courts and people within our jurisdiction, 
but foreign nations would not be bound to admit its 
validity in a case properly involving their rights and 
privileges or duties and obligations. If authority be 
needed for this assertion it will be found alike in de¬ 
cisions of courts and in works of authority. 
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“The reason of the immunity of diplomatic agents is 
clear, namely: that Governments may not be hampered 
in their foreign relations by the arrest or forcible pre¬ 
vention of the exercise of a duty in the person of a 
governmental agent or representative. If such agent 
be offensive and his conduct is unacceptable to the 
accredited nation it is proper to request his recall; if 
the request be not honored he may be in extreme cases 
escorted to the boundary and thus removed from the 
country. And rightly, because self-preservation is a 
matter peculiarly within the province of the injured 
state, without which its existence is insecure. Of this 
fact it must be the sole judge: it cannot delegate this dis¬ 
cretion or right to any nation however friendly or 
competent. It likewise follows from the necessity of the 
.case, that the diplomatic agent must have full access 
to the accrediting state, else he cannot enter upon the 
performance of his specific duty, and it is equally clear 
that he must be permitted to return to the home country 
in the fulfillment of official duty. As to the means best 
fitted to fulfill these duties the agent must necessarily 
judge: and of the time required in entering and depart¬ 
ing, as well as in the delay necessary to wind up the 
duties of office after recall, he must likewise judge. 

“For these universally accepted principles no authority 
need be cited’’. 

To the same effect, 16 Am. Juris. P. 949: 

“Privileges and Immunities—By the law of nations, 
ambassadors and other public ministers serving in a 
foreign country are absolutely exempt from allegiance 
to the state to which they are sent; they are not subject 
to its la-ws, and their persons are inviolable. They are 
also exempt from the presumption of domicil attaching 
to continuous residence in a particular place. These 
immunities are granted by the nation to which the 
diplomat is delegated. They are implied from the con¬ 
sideration that without such exemptions, every sover¬ 
eign would be hazarding his own dignity in employing 
a public minister abroad. To render exemption from 
local jurisdiction still more complete, the fiction of 
extraterritoriality has been invented, by which a min¬ 
ister, though actually in a foreign country, is supposed 
to remain within the territory of his own sovereign 
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He continues subject to the laws of his own country 
which govern his personal status and rights of prop¬ 
erty, whether derived from contract, inheritance, or 
testament. His children, although they may be born 
abroad, are considered as natives of his own country. 
It has been said that the privileges of ambassadors and 
public ministers are great, but such privileges appear to 
be necessary, for ambassadors and ministers are the 
representatives of nations, employed in the transac¬ 
tion of the most important concerns, the proper man¬ 
agement of which requires complete exemption from all 
possible influence or control”. 

The appellee had been registered in the so-called “White 
List” by the Czechoslovakian Embassy. Previous to the 
case of Trost vs. Tompkins (Mun. Ct. App.), 44 A. 2d 226, 
1945 WLR 983, the United States Marshal would not serve 
any party on the “White List”. After service, the appellee 
moved to dismiss, accompanied by his own affidavit. How¬ 
ever, before the order was granted, the State Department 
transmitted a request of the Czechoslovakian Ambassador 
requesting that diplomatic immunity of the appellee be 
recognized. The appellant was living at the embassy at the 
time of filing suit, 2349 Massachusetts Avenue, N. W., being 
the address of the embassy. It is apparent from this re¬ 
quest that the Ambassador had investigated the facts and 
must have felt that the appellee was supporting the appel¬ 
lant and the child. The boy, 15 years of age, (Joint App. 
1) has always been in the custody of the appellant. (Joint 
App. 12.) 

This matter of diplomatic immunity is a very delicate 
one. There can be no dispute that the Ambassador, through 
the State Department, did request that the appellee’s diplo¬ 
matic immunity be recognized. 

The appellant states that the request for immunity was 
not properly brought before the Court. Again I state that 
in a delicate situation of this type, as long as the Court was 



satisfied that the Ambassador had made the request, wheth¬ 
er it was obtained through the State Department or through 
the Attorney General’s office makes no difference. 

In Ex parte Baiz, 135 U S 403, the Court also stated 
that it will not dispose of a matter of this kind on the mere 
absence of technical evidence, as follows: 

“Regarding the matter in hand as in its general nature, 
one of delicacy and importance, we have thought it 
desireable to discuss the suggestions of counsel in re¬ 
lation to the remedy, but have preferred to examine 
into and pass upon the merits. 

“We ought to add that while we have not cared to dis¬ 
pose of this case upon the mere absence of technical 
evidence, we do not assume to sit in judgment upon the 
decision of the executive in reference to the public 
character of the person claiming to be a foreign minis¬ 
ter, and therefore have a right to accept the certificate 
of the State Department that a party is or is not a 
privileged person, and can not properly be asked to 
proceed upon argumentive or collateral proof”. 

In the following cases the State Department also merely 
wrote to the Court. 

“In 1938 there was pending in the Municipal Court of 
the District of Columbia a suit against Dr. Enrique 
Arroyo-Delgado, Secretary General of the Ecuadoran 
Boundary Commission, which had met in Washington 
with the Peruvian Boundary Commission to settle the 
bundarv dispute between Ecuador and Peru. The De¬ 
partment of State, on December 1, 1938, informed the 
presiding judge of the Municipal Court of the District 
of Columbia that Dr. Arroyo had been received by the 
Government of the United States in a diplomatic capac¬ 
ity and had been accorded the immunities accorded to 
members of diplomatic missions and that, since the two 
Boundary Commissions had been meeting in the United 
States under the auspices of the Government of this 
country, it was of the opinion that he was entitled to 
diplomatic immunity”. 

1 Acting Secretary Welles to Judge Aukam, Dec. 1, 1938, 
MS Department of State, file 722.2315/1274. 
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“Asa result of an automobile collision in which the car 
of the Counselor of the American Legation in Peiping 
was involved, the Counselor’s Chinese chauffeur was 
taken into custody. The American Legation was in¬ 
structed to call the attention of the Chinese Govern¬ 
ment to the generally recognized principles of inter¬ 
national law as embodied in sections 4063-4065 of the 
Revised Statutes and to say that, under similar cir¬ 
cumstances, in case of the arrest of the American chauf¬ 
feur of a foreign diplomatic official in the United States, 
the Department of State would be disposed to arrange 
for the chauffeur’s immediate release. The Legation 
was authorized to request reciprocal treatment. Prior 
to the receipt of the Department’s instruction, the 
chauffeur was released on bond. Thereafter, on re¬ 
ceiving the instruction, the Legation requested the 
chauffeur’s unconditional release and the cancelation 
of the bond, which was granted”. 

Secretary Stimson to the Legation in Peiping, tele¬ 
gram 84, Mar. 6, 1931, MS, Department of State, file 
124.933/399; the Counselor of the Legation in Peiping 
(Perkins) to Mr. Stimson, telegram 133, Mar. 14, 1931, 
ibid. /400. 

Hackworth’s, supra, further points out: 

“It would appear therefore abundantly clear that the 
immunities of diplomatic agents exist bv virtue of the 
law of nations which is a part of the law of the land, 
and that such provisions (Sections 4062-4065 of the 
Revised Statutes) are merely declarative and punitive 
in their nature”. 

As pointed out, Sections 4062-4065 are merely declarative 
and punitive in their nature. Section 4064 provides pun¬ 
ishment for every party, attorney or officer of law who vio¬ 
lates Section 4063, and further states that they shall be 
deemed violators of the laws of nations. At the time of 
filing of suit, the appellant had been and was living at the 
Embassy. The meaning of the language used in 25 USC 
254 “debt contracted before he entered upon such service” 
is so plain that no argument is necessary. It certainly does 
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not apply to obligation to maintain where both parties had 
been living at the Embassy for some time after being em¬ 
ployed by the Ambassador. 

The appellant cites the case of Ohio ex rel. Popovici vs. 
Alger, 280 US 379, 74 L. ed. 489, 50 S. Ct. 154, as authority 
in this matter. This case only held that the State Court 
had jurisdiction in a divorce case involving a consul. No 
question of diplomatic immunity was raised in this case. 
It is well established that foreign consuls are not entitled 
to the peculiar privileges and immunities of ambassadors 
and their domestic servants. See 3 Corpus Juris Secundum 
1024. 

In the case of Carbone vs. Carbone, 206 NY Supp. 40, the 
Court stated that a diplomatic attache of Panama attached 
to the Legation of Italy was not entitled to immunity in an 
absolute divorce case filed in New York, and in making this 
decision the Court stated: 

“He can take no advantage of the provisions of the 
Judicial Code, which apply only to those of diplomatic 
status accredited to the Government of the United 
States”. 

If he had been attached to the Legation in Washington, 
there would have been no question as to his rights to diplo¬ 
matic immunity. 

The Court will not sit in judgment upon the question of 
diplomatic immunity after the State Department has passed 
on it. This is particularly true in these times when the 
world situation is so tense. 
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Conclusion 

It is respectfully submitted that the Trial Court did not 
err in holding that the appellee is entitled to diplomatic im¬ 
munity. 

Respectfully submitted, 

MILTON CONN, 

Attorney for Appellee, 

'416 5th Street, N. W., 
Washington, D. C. 



